The  Secretary  and   the  respondent submitted  post  trial  briefs,
The  Union did  not  file a brief but  it concurs  in   the position
urged   by  the  Secretary.

Issues

The  issues  are whether   respondent violated   the mandatory
standard  cited  above.     The  thrust of  the case focuses  on  the
condition  of  the  crane boom and  the  auxiliary transmission.

In   the event  a  violation  occurred  then a secondary  issue  is
presented  as  to what civil penalty  should be assessed,

Stipulation

At  the  commencement of  the hearing  the parties  stipulated as
follows:   respondent  is   the owner  and  operator of  the Morenci
mine,   mill   and  tailings  dam;   respondent  is  subject  to the Act;
the  administrative  law  judge  has   jurisdiction of  this case;
authentic copies  of  the citation were properly served on the
operator;   respondent  is  a  large operator.     The Morenci mine
employs   approximately  904  employees  on  three eight-hour shifts
seven days  per week;   in  the  two year period prior  to 1980  the
mine had   52  assessed  violations  of which  50 were paid;   imposition
of  a penalty will  not affect   the operator's ability  to stay  in
business   (Tr.   4-5).

Summary of  the  evidence

MSHA's   evidence:   On  January  8,   1981 Eugene Pesqueira and Ron
Barre,   both MSHA  inspectors,   conducted a complaint  inspection of
respondent's  Link  Belt  crane  No.   2,   (hereafter  "MC2").     The
complaint was  that  the crane  had a  faulty transmission as well as
a defective boom   (Tr.   11,   12,   40,   41,   45).    Upon arriving at the
worksite  the inspector met company officials and miner repre~
sentatives.     They  then  proceeded  to Silver Basin where MC2 was
located.     The crane was  not then  operating.   (Tr.   12,   13,   34).

The  90   foot boom on MC2,   a 45  ton crane*/,   consists of  four
different sections.     The  inspector  observed that  13  lattices  of
the boom had been  painted with  an  orange fluorscen-t paint.
Laney,   the  crane operator,   said  the defective lattices had  been

I/    The   45   ton designation  refers   to  lift capacity.     It means  the
crane has  a  capacity  to  lift   45  tons   if  the boom is  at its
minimum length,   and  it  is  on  level  ground with the outriggers set
(Tr.   15,   107),

757ere was no rock dust available on the section
